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The enforcement functions of the Office for Environmental 
Protection (Clauses 28 to 38) 

Introduction 
 
The current version of the bill does not give the Office for Environmental Protection (OEP) 
a sufficiently wide remit to ensure adequate oversight of environmental law or to properly 
fulfil its potential. The proposed government amendments exacerbate this and are the 
subject of a separate briefing. The Upper Tribunal will not be in the same role if the 
government’s amendments are agreed but the force of our case remains and, in principle, 
these points would also apply to the High Court. 
  
The OEP should have broad scope to act where it thinks it is most needed and it must be 
enabled to take a wide ranging and strategic approach to environmental oversight and the 
enforcement of environmental law. The considerable range of matters that could affect 
environmental conditions means this is indispensable. However, the bill currently limits 
the OEP’s scope in a number of ways. 
  
Many of the OEP’s functions rely on the identification of a potential “failure to comply with 
environmental law” by a public authority. However, the definition of this term is concerning 
(Clause 28(2)). This is already a clear phrase with an obvious meaning, it does not require 
elucidation in legislation. This definition should be removed. 
 
Conducting investigations into specific and individual potential breaches of environmental 
law will be a very important element of the work of the OEP. There is room for further 
improvement to help the body see off problems before they occur. 
  
We welcome the ability of the OEP to conduct investigations on its own initiative without 
having to rely on receipt of a complaint, which is provided for in Clause 30(2). However, 
the significance of the investigations is undermined by the narrowness of the OEP’s 
powers to issue notices following on from these investigations. Decision notices are not 
binding and it is not clear that these will be an effective way to remedy failures to comply 
with environmental law. 
 
The functions of the OEP should also be extended to include a more pre-emptive focus. It 
must be empowered to conduct broader inquiries into systemic issues and make 
recommendations or issue guidance off the back of them, allowing it to take a more 
strategic approach that could prevent issues arising in the first place as well as making 
best use of resources. 
 
Environmental review could represent a new and improved mechanism for the 
comprehensive review of compliance with environmental law. The Upper Tribunal must 
be able to consider technical facts and issues, with experts who are able to thoroughly 
review the substantive matter at hand. The bill should make this policy objective clear. 
 
 
 



Clause 28 – meaning of public authorities (amendment 117) 
 
The term public authority is defined in Clause 26(3) as:  
 

“In this Part “public authority” means a person carrying out any function of a public 
nature that is not a devolved function, a parliamentary function or a function of any 
of the following persons— 

(a) the OEP; 
(b) a court or tribunal; 
(c) either House of Parliament; 
(d) a devolved legislature; 
(e) the Scottish Ministers, the Welsh Ministers, a Northern Ireland 
department or a Minister within the meaning of the Northern Ireland Act 
1998.” 

 
The terms public authority and public body are often used interchangeably which can lead 
to a lack of clarity. We are concerned that the term public authority could be interpreted 
as meaning a smaller category of public bodies. For the avoidance of doubt, public bodies 
are sometimes explicitly listed in legislation as being encompassed by the term ‘authority’. 
For example, Section 28G of the Wildlife and Countryside Act 1981 clarifies that Section 
28G authorities include “any other public body of any description”. 
 
In Section 40 of the NERC Act 2006, the term public authority is used but clarity is provided 
that this includes a public body in subsection (4)(c): 
 

“(4) “Public authority” means any of the following– (a) a Minister of the Crown; (c) 
a public body (including a government department, a local authority and a local 
planning authority); (d) a person holding an office– (i) under the Crown, (ii) created 
or continued in existence by a public general Act, or (iii) the remuneration in respect 
of which is paid out of money provided by Parliament; (e) a statutory undertaker.” 

 
We support amendment 117 which would clarify that ministers, government departments 
and public bodies are public authorities in respect of all their functions. 
 
Clause 33 – investigations (amendment 118) 
 
Conducting investigations into specific and individual potential breaches of environmental 
law will be a very important element of the work of the OEP. However, there is room for 
improvement. 
 
We support the ability of the OEP to conduct investigations on its own initiative without 
having to rely on receipt of a complaint (Clause 30(2)). But the significance of these 
investigations is undermined by the narrowness of the OEP’s powers following on from 
these investigations. 
 
Amendment 118 would improve this. By ensuring that the OEP is empowered to require 
a public authority to take steps to remedy a failure to comply, the OEP will be able to take 
a more proactive and valuable role in preventing environmental damage from occurring in 
the first place, as well as halting or remediating ongoing damaging and unlawful activities. 
 
 
 
 



Clause 35 – access to justice (amendments 123 + 124)  
 
As has been recognised by the Supreme Court, for the judiciary to ensure that the 
government carries out its functions in accordance with the law, people must, in principle, 
have unimpeded access to it.  
 
It is critical that people are able to commence proceedings to challenge administrative 
unlawfulness. This is particularly important in the environmental context because nature 
does not have its own voice. People must be empowered and enabled to speak up on its 
behalf.  
 
This goes directly to the need for access to justice – the importance of which is 
recognised in international law through the Aarhus Convention – to which the UK is a 
signatory. 
 
We support amendment 123 which would allow any person to apply for an environmental 
review where the OEP decides not to. 
 
We also support amendment 124 which builds on the theme of access to justice. It is 
crucial that the environmental review process is transparent and contains routes for public 
involvement.  
 
This amendment is also about ensuring that the Upper Tribunal is provided with the tools 
and mechanisms needed to reach the best decisions it can. A critical part of this is the 
Tribunal’s ability to hear from knowledgeable stakeholders as part of an environmental 
review. 
 
Where a member of the public has made a complaint to the OEP which then leads to an 
environmental review, that person’s voice must continue to be heard throughout the 
process. This amendment guarantees this.  
 
It also enables other people who have a sufficient interest in the matter to apply to 
intervene in an environmental review. As in judicial review proceedings, there is no 
guarantee that a prospective intervener will be granted permission to intervene. In spite of 
this, this is an important provision. It acknowledges the important and established role 
that civil society has to play in assisting in environmental litigation by providing an 
impartial take on matters, expertise and experience. 
 
The final part of the amendment seeks to protect interveners from adverse costs orders 
which may discourage applications for valuable interventions. 
 
Clause 35 – improving the basis of environmental review (amendments 119 + 
120)  
 
In its decision making, the Tribunal should seek outcomes that uphold the integrity and 
efficacy of environmental law and promote environmental improvement. A holistic 
statutory purpose clarifying that these related priorities underpin the new environmental 
review process with a clear purpose will be valuable in guiding the role and operations of 
the Tribunal. 
 
It is important that the bill makes clear that, when hearing an environmental review, the 
Tribunal may review findings of fact, including technical facts. Under the existing drafting, 
there is a problematic difference between the roles and powers of the OEP and those of 



the Upper Tribunal. The OEP will be able to reach different findings of fact to those of the 
public authority in question and make recommendations on that basis. However, it is not 
currently clear if the Tribunal has the right to make such findings itself to support 
adjudication. Additionally, without changes to its powers, the OEP’s recommendations are 
not binding, meaning it will not be able to require that its recommendations are complied 
with (on which, see amendment 118). This undermines the role of the OEP. 
 
Compounding this, it is unclear whether, and if so how, the Tribunal will back up the OEP’s 
findings, including the latter’s findings of fact. 
 
This creates a fundamental mismatch between the work of the two bodies: whilst the OEP 
can make findings of fact, it cannot enforce its recommendations based upon them. 
Whilst, the Tribunal, on the other hand, can make enforceable decisions but it is not clear 
that these can be based on findings of fact. Explicitly enabling the Tribunal to consider 
factual matters will help to remedy this inconsistency and encourage thorough 
engagement with relevant technical issues – exactly what is needed to deliver 
environmental improvement. 
 
We support amendment 119 which would clarify the purpose of environmental review and 
provides that the Tribunal may review findings of fact during a review. 
 
Amendment 120 would help to bolster the value and meaning of notices issued by the 
OEP. Pursuant to the current drafting, the OEP is unable to issue binding 
recommendations and so cannot require a public authority to take specific steps. This 
amendment would make sure the Tribunal gives appropriate weight and consideration to 
the prior investigation(s) completed by the OEP and the outcomes of that work, ensuring 
that the notices play a meaningful role in any subsequent enforcement action. 
 
Clause 35 – remedies and sanctions (amendments 121 + 180 + 184, NC10) 
 
The remedies and sanctions available through the environmental review process are too 
weak and the Upper Tribunal’s ability to grant them is unjustifiably restrained in an 
unprecedented fashion. 
 
The Upper Tribunal must be empowered to grant meaningful, dissuasive and effective 
remedies including, where appropriate, financial penalties, just as the Court of Justice of 
the European Union was able to do. 
 
The constraints imposed on the Upper Tribunal through Clause 35(8) severely limit the 
ability of the Tribunal to grant meaningful remedies, undermining the entire enforcement 
process. This provision must be removed. 
 
We support amendment 121 which would empower the Upper Tribunal to grant any 
remedy it thinks fit. 
 
To reinforce the environmental review mechanism – and the work of the OEP that 
precedes it – the Upper Tribunal must have the discretion to issue a range of meaningful 
forms of remedy. This should include, where appropriate, the ability to issue public 
authorities with a fine. 
 
It is established in EU law that review procedures for environmental issues must provide 
“adequate and effective remedies”. We are not confident that, without some form of 
financial penalty, environmental review meets this requirement. 



The government has confirmed in written correspondence that fines would not be among 
the available remedies with respect to environmental review but that where a public 
authority failed to comply with a court order in relation to a breach of environmental law 
and was found to be in contempt, a fine could be imposed by the court. Our research on 
contempt of court proceedings suggests that they are extremely rare and unlikely to be 
deployed as a regular or effective deterrent to non-compliance by public authorities. 
 
We therefore support amendment 180 which would clarify that the Tribunal has the power 
to issue fines in instances of non-compliance. These monies could be directed towards 
environmental goods. 
 
We also support NC10 which would enable the OEP to impose fines. The OEP’s important 
role and functions are currently undermined by its inability to enforce its determinations 
or require public authorities to take specific steps to remedy non-compliance with 
environmental law.  
 
Enabling the OEP to issue penalty notices would help to give its investigatory work a 
degree of clout and serve as a meaningful contribution to efforts to improve public 
authorities’ compliance with environmental law. 
 
Amendment 184 would create valuable flexibility for the Tribunal in terms of its response 
to finding non-compliance with environmental law. It provides scope for the Tribunal to 
require a public authority to take specific steps in order to remedy or rebalance the 
impacts of its breach of the law. 
 
 
For more information, please contact: 
 
Ruth Chambers, senior parliamentary affairs associate, Greener UK 
e: rchambers@green-alliance.org.uk 
t: 020 7630 4524 
 
On behalf of Greener UK and Wildlife & Countryside Link 
 

 


