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Summary 
 
This briefing is on behalf of the environmental coalitions Greener UK and Wildlife and 
Countryside Link and covers Clause 45 on the meaning of environmental law. 
 
The meaning of environmental law is important as the Office for Environmental Protection 
(OEP) must monitor and may report on the implementation of environmental law, as it is 
defined in the bill. The OEP’s enforcement functions are also focused on failures of public 
authorities to comply with environmental law as defined in the bill. The definition is of 
significant public interest as a person may make a complaint to the OEP if they believe 
that a public authority has failed to comply with environmental law. 
 
It is concerning, therefore, that several specific areas of law are carved out, specifically 
matters relating to the disclosure of, and access to, environmental information, the armed 
forces and national security, and taxation, spending and the allocation of resources within 
government. These exclusions could hinder the OEP’s ability to assess whether 
compliance with environmental law is being adequately prioritised. 
 
Amendment 114: meaning of environmental law (Baroness Parminter) 
 
We strongly support amendment 114 which would remove the exclusions for disclosure 
of or access to information, the armed forces, national security, taxation, spending or the 
allocation of resources within government from the meaning of environmental law as 
specified in Clause 45. 
 
Clause 45(2) currently offers a blanket exclusion for the Ministry of Defence and HMT. 
Given the highly sensitive environments in which several military training areas and 
exercises are located and the associated policy processes (for example, byelaw reviews, 
planning applications, contract and procurement decisions and applications for live firing 
and use of heavy artillery), alongside the key role taxation plays as a lever to promote 
environmental improvement, these exclusions are of significant concern. It is vital that the 
OEP’s monitoring and enforcement role provides oversight of all environmental law. 
 
The definition of environmental law – and therefore the ambition of environmental 
improvement plans and the enforcement powers of the OEP – are already unduly fettered 
by Clause 45(1)(a), which defines environmental law as any legislative provision that it is 
“mainly concerned” with environmental protection. Dr David Wolfe QC, raised concerns 
about the drafting in his written evidence during the pre-legislative scrutiny of the draft bill: 
 

“And, even then, there is no basis for a “mainly concerned with” test. If any provision 
of any Act or regulation is concerned with an environmental matter, then it is 
“environmental law”.” 

 
The additional exclusions risk further unduly limiting the discretion of the Secretary of 
State and the OEP and undermining the potential for environmental progress. In its pre-
legislative scrutiny report on the draft bill, the Environmental Audit Committee 
recommended: 
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“103, Clause 31(1)(a) on environmental law should be changed from ‘is mainly 
concerned with’ to ‘relating to’. The Government should consider using existing 
definitions, such as those in the Natural Environment and Rural Communities Act 
2006, the Environmental Protection Act 1990 and the Aarhus Convention.” (This 
refers to the draft bill clause number, which is now encapsulated in Clause 45). 

 
Amendment to Clause 45: limiting the exclusion of disclosure of or access to 
information (Lord Willis) 
 
We also support this amendment which would limit the exclusion in Clause 45(2)(a) to 
matters for which the Information Commissioner is responsible under the Environmental 
Information Regulations 2004 or for which the Scottish Information Commissioner is 
responsible under the Environmental Information (Scotland) Regulations 2004.  The 
exclusion would apply only in relation to the OEP’s function of investigating failures to 
comply with environmental law under clauses 30 to 40. 
 
Amendment 113F: Aarhus Convention (Baroness McIntosh of Pickering) 
 
We welcome amendment 113F as it is a helpful reminder of the role that the OEP might 
play in monitoring and ensuring compliance with the UK’s international obligations, and 
the importance of transparency and access to information. It would be helpful for the 
government to clarify the interaction between Multilateral Environmental Agreements 
and the OEP as part of its response to this amendment. 
 
We note that during pre-legislative scrutiny, the EFRA Committee recommended that: 
 

“123. The definitions in Clauses 30 and 31 need to be expanded in scope and 
clarified in application and interpretation. We recommend that the Bill be redrafted 
to provide for a more holistic definition of the environment, with explicit reference 
made to the historic environment. Given the UK’s departure from the wider 
framework of EU environmental law, international law should be included within 
the definition of environmental law, so that the OEP can factor international law 
into its enforcement and wider advisory functions. The Bill should also be 
redrafted to ensure that the OEP has the power to review all aspects of the 
Environmental Improvement Plans in its monitoring role.” (Our emphasis) 
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