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Summary 
 
This briefing is on behalf of the environmental coalitions Greener UK and Wildlife and 
Countryside Link and covers Clauses 30 to 40 on the enforcement functions of the new 
Office for Environmental Protection (the ‘OEP’). 
 
Having left the EU, the UK will no longer benefit from the environmental oversight and 
governance provided by EU institutions including the European Commission (the so-called 
‘Guardian of the Treaties’) and the Court of Justice of the EU. Without the establishment 
of a new watchdog to provide a forum for enforcement, a governance gap would emerge. 
The OEP is the government’s response to this. It is set up with the helpful principal 
objective of contributing towards environmental protection and the improvement of the 
natural environment (clause 22(1)). 
 
One particularly important aspect of the OEP’s functions is its powers to ensure and 
improve public authorities’ compliance with environmental law through enforcement. The 
EU institutions mentioned above relied on the threat of serious remedies as a very last 
resort to incentivise timely compliance. The OEP must be backed up by processes with 
equivalent deterrent force if it is to be effective. As such, the enforcement provisions are 
central to the role and effectiveness of the OEP, and it is critical that they are right. 
 
The OEP will benefit from the ability to carry out various functions in this respect. For 
instance, it can receive complaints from members of the public about potential failures to 
comply with environmental law (clause 31). It can carry out its own investigations into 
potential failures to comply with environmental law where it considers that the failure 
would be a ‘serious’ failure (clause 32). As part of these functions, the OEP can issue an 
information notice requiring information to be provided by a public authority under 
investigation (clause 34). 
 
Where the OEP is satisfied that a public authority has failed to comply with environmental 
law, it can issue a decision notice (clause 35). The decision notice must, amongst other 
things, set out the steps the OEP considers the public authority should take in relation to 
the failure. The public authority must respond to the decision notice but, crucially, the 
notice itself is not binding and therefore the authority is not obliged to carry out the OEP’s 
recommendations. 
 
The culmination of the OEP’s enforcement functions is the new legal process of 
‘environmental review’. Through this mechanism, the OEP will be able to take matters 
which have passed the decision notice stage to the High Court for review. The High Court 
will consider the alleged conduct and determine whether or not there has been a failure to 
comply with environmental law. If it finds non-compliance the Court will – in some 
circumstances – be able to grant a remedy. However, the limitations placed on the Court’s 
discretion in relation to this remedy are disproportionate, and amount to an unjustified 
fetter on the ability of the both the OEP and the Court to alleviate and guard against 
environmental harm (see comments on amendment 106 and amendment 107).  
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Additionally, throughout the various stages of this enforcement process the OEP is 
restricted in a number of other ways. For instance, it is prevented from taking a strategic 
approach to cases and avoiding unnecessary demands on the High Court which could be 
achieved through allowing the ‘bundling’ together of multiple related matters (see 
comments on amendment 105).  
 
The OEP’s enforcement policy must prioritise investigating conduct that may cause or has 
caused ‘serious’ damage to the natural environment or to human health. And it is limited 
to investigating only those alleged infractions potentially constituting a ‘serious’ failure to 
comply with environmental law (clause 32(2)(b)) – including when applying to the High 
Court for an environmental review. Finally, the OEP must demonstrate ‘urgency’ before 
launching a judicial review in a way that undermines confidence in its objective decision 
making capabilities (see comments on amendment 108).   
 
Overall, whilst we welcome the establishment of the OEP, the current proposals for its 
enforcement functions – in particular, the new environmental review process – are 
inadequate and undermine much of the OEP’s potential value. This new body could be 
something to really celebrate; there is an opportunity here for the government to lead 
the way on environmental governance and oversight. However, to achieve this, the OEP 
must be able to take enforcement action that is efficient and strategic. And the action 
it does take must be meaningful. Crucially, where the High Court finds non-compliance 
with environmental law it must have the discretion to grant meaningful, dissuasive and 
effective remedies where it considers that to do so is appropriate. At the moment, this 
is not delivered by the bill.   
 

Amendments we strongly support 
 

Amendment 105: applications for environmental review (Lord Anderson of 
Ipswich) 
 
It is widely recognised that the OEP will need to be intelligent and targeted in exercising its 
enforcement functions. It should be a “strategic litigator rather than a serial nitpicker.”  
 
However, the bill as drafted constrains the OEP’s ability to act in this way when it comes 
to the scope of issues that can be considered in a single set of environmental review 
proceedings. The OEP can only apply for an environmental review in relation to the specific 
conduct described in a decision notice that it has given to a public authority. This prevents 
the OEP from taking the strategic approach to enforcement that should define its role by 
wrapping up connected or similar issues into one environmental review. 
 
Amendment 105, tabled by Lord Anderson of Ipswich, which we strongly support would 
remedy this, removing the risk of inefficiencies created by the current approach. 
Amendment 105 would afford to the OEP greater flexibility in applying for environmental 
review proceedings. It would allow the OEP to apply for an environmental review in relation 
to multiple instances of alleged misconduct where those instances are similar or related. 
This would mean the OEP could be more agile, avoiding the need to go back to the very 
beginning of its investigation process (including issuing fresh information and decision 
notices) in relation to each new instance of alleged misconduct.  
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There are many benefits to allowing scope for ‘bundled’ or ‘rolled up’ applications: 
  

First, it will enable the OEP to be strategic. To act strategically, the OEP will need to 
identify and respond to systemic weaknesses in compliance with environmental law. 
To ensure this, it will be helpful for the OEP to be able to consider and demonstrate 
series of related instances of alleged non-compliance, rather than having to consider 
each matter discretely – which may not reveal underlying problems. Instead, the bill 
requires a fragmented approach that obliges the OEP to go all the way back to the first 
stage of its investigation process for each new matter, regardless of how related the 
new matter might be to issues already under the OEP’s consideration and progressed 
along the enforcement pipeline. Instead, the bill should support – rather than 
undermine – the OEP in taking a truly strategic approach to its enforcement work. 

— Second, it will support the OEP’s endeavours to be efficient in its enforcement 
functions by avoiding the need for it to restart the enforcement clock and investigation 
process where issues are connected or alike. In addition, this approach will help to 
ensure that escalation through the enforcement process is genuinely a last resort, only 
used in the most concerning and egregious cases, rather than becoming a more 
frequent occurrence with a larger number of small and less systemic issues having to 
be funnelled through it, due to the process requirements. 

— Third, this will enhance the effectiveness of environmental review by, amongst other 
things, enabling the High Court to more readily take into account broader issues when 
determining matters. It would widen the Court’s field of vision and ability to consider 
the wider context in any one single review, thereby strengthening the enforcement 
capacity of the OEP and the environmental review mechanism itself. 

— Fourth, it will help to protect the High Court from the unhelpful pressure on capacity 
and resource that could result if the OEP is forced to seek an increased number of 
smaller environmental review applications. 

— Finally, the bill as drafted creates a real risk that it will be difficult for an issue to be 
considered ‘serious’ (if issues can only be considered discretely, they might not seem 
so egregious). This would reduce the scope for ‘small but systemic’ breaches to be 
escalated to environmental review, hindering the efficacy of the whole enforcement 
process by encumbering the OEP and making it less fit for purpose. 

 
Maintaining the current approach risks a range of consequences which serve only to 
undermine the OEP and the environmental review mechanism – making them both less 
efficient and constituting poorer value for money. We note that amendment 105 builds in 
a judicial safeguard: the Court has the discretion to review the additional similar or related 
conduct where it thinks it is reasonable to do so. This protection is important and removes 
any risk of the scope of a single set of environmental review proceedings being extended 
beyond reason.  
 

Amendment 107: environmental review remedies (Lord Anderson of Ipswich) 
 
The availability of meaningful and effective remedies which at least have the potential of 
correcting unlawfulness is a crucial aspect of any successful enforcement mechanism.  
However, the constraints in clause 37(8) which significantly restrict the Court’s ability 
to grant remedies following an environmental review severely limit the scope for this 
and, in this way, undermine the entire enforcement process. 
 
This is a deeply concerning aspect of the bill which must be corrected if the OEP is to have 
any chance of living up to the government’s ambitions for it and of delivering on its 
principal objective of contributing to ‘environmental protection and the improvement of 
the natural environment’ (clause 22(1)).  



Where the Court determines that a public authority has failed to comply with 
environmental law it can – in certain circumstances – grant any remedy that would be 
available in a judicial review context. Such remedies might include an order that quashes 
the unlawful decision or an order that the public authority must re-take the decision – this 
time, in accordance with the law. 
 
The problem, however, is this. The Court’s remedy-granting power – and the discretion 
usually afforded to judges in the judicial review context – is subject to a very significant 
caveat: critically, the Court can only grant a remedy where it is satisfied that to do so would 
not:  
 

a) be likely to cause substantial hardship to, or substantially prejudice the rights of, 
any person other than the authority; or  

b) be detrimental to good administration. 
 
The practical impact of the clause is to remove the Court’s ability to provide a remedy in 
cases where the conduct being reviewed constitutes a serious failure to comply which 
may have caused serious damage to the natural environment or to human health (as per 
clause 22(7)). This would place, in every case, the interests of any third party above those 
of the environment and those seeking to defend it. In environmental cases, there will often 
be a third party – such as a developer or a fossil fuel extractor – who may suffer a degree 
of hardship as a result of a finding of public authority unlawfulness, depending on the 
remedy applied. 
 
However, the interests of any such third parties should be balanced with other interests: 
those of the environment; of protected species and sites; and of other third parties – 
including members of the public, who may not have a financial stake in the matter but are 
likely to have other deep, genuine and important interests. This clause removes the 
opportunity for the Court to carry out this balancing assessment as it normally would. 
Instead, this provision creates an unprecedented and unjustified restriction on the Court’s 
usual discretion to grant the remedy it deems fair, just and appropriate, taking into account 
all the circumstances of the case. In no other context is the Court’s ability to grant 
remedies restricted in this inflexible and disproportionate way. 
 
The provision has been roundly criticised by leading environmental law academics and 
practitioners. For instance, legal advice prepared for ClientEarth by a leading environment 
silk and junior barrister concludes “clause 37(8) in our opinion unnecessarily imposes a 
dogmatic mandatory fetter on judicial discretion which has no parallel in existing law. This 
undermines the efficacy of the environmental review process and undermines the OEP’s 
ability to achieve its stated objectives.” In addition, the Bingham Centre for the Rule of Law 
has recently published a report which considers the current approach’s incompatibility 
with satisfying rule of law requirements for effective remedy of unlawfulness. 
 
The government’s rationale for this condition is timing. According to the bill’s Explanatory 
Notes, this provision “recognises the fact that the environmental review will take place 
after the expiry of judicial review time limits and that prejudice may result from quashing 
the decision at this later date”. However, this blanket condition is not an appropriate 
response.  
 
The OEP will be an independent body with experience and expertise and, as provided for 
in clause 37(9), the Court will have its usual (aside from the clause 37(8) restriction) 
general discretion to grant – or refuse to grant – relief. Given this, there is no reason to 
think that third party interests will not be appropriately protected.  
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The Court should retain its usual ability to grant a remedy wherever it deems it appropriate. 
This discretion is certainly capable of being exercised so as to ensure fairness in any 
drawn-out enforcement cases in which the OEP becomes involved. The government has 
not provided any justification for why maintaining the Court’s usual discretion is 
inappropriate. 
 
We strongly support amendment 107, tabled by Lord Anderson of Ipswich, which would 
remove the restriction on the Court’s ability to grant remedies. Without this amendment, 
the potential value of the OEP’s enforcement role and the environmental review 
mechanism intended to deliver this is deeply undermined. 
 

Amendment 106: statements of non-compliance (Lord Anderson of Ipswich) 
 
Whenever the Court finds that a public authority has failed to comply with environmental 
law, it must issue a statement to that effect pursuant to clause 37(6). This is a ‘statement 
of non-compliance’.  
 
However, the value of such a statement is limited. The issuing of the statement opens up 
a requirement for the relevant public authority to publish a response setting out the steps 
(presumably, if any) it intends to take in light of the environmental review. But, crucially, as 
set out in clause 37(7), a statement of non-compliance “does not affect the validity of the 
conduct in respect of which it is given”. This means that no action is required on the part 
of the public authority and, without something more, the unlawful decision would continue 
to have legal effect. 
 
Amendment 106, tabled by Lord Anderson of Ipswich, addresses the nature and effect of 
statements of non-compliance. By removing clause 37(7), the amendment avoids scope 
for confusion about the Court’s role on an environmental review and reduces the risk that 
the Court’s decision is considered unauthoritative.  
 

Amendment 108: judicial review (Lord Anderson of Ipswich) 
 
Alongside the new environmental review mechanism, the OEP also has the ability to 
launch judicial review proceedings. Where it decides to apply for judicial review, the OEP 
does not need to first complete its investigation process (including the issue of 
information and decision notices). However, under the current drafting, this is limited to 
when a threshold known as the “urgency condition” is met (clause 38(1)). The urgency 
condition requires that it is necessary for the OEP to make a judicial review application in 
order to prevent or mitigate serious damage to the natural environment or to human 
health (clause 38(2)). 
 
We support amendment 108, tabled by Lord Anderson of Ipswich, which would remove 
the urgency condition, meaning that the OEP could choose to apply for a judicial review of 
alleged public authority non-compliance with environmental law when it deems it 
appropriate to do so. 
 
At this stage, the Chair and non-executive directors of the OEP have been appointed on a 
designated basis and an interim CEO has also been appointed. These appointments have 
been welcomed and the initial consensus is that they deliver a ‘stellar board’ that stands 
the OEP in excellent stead for its future operations. This board must be trusted with its 
enforcement role and the responsibilities which fall within that. Part of this is making 
sensible, well-reasoned decisions about when – and if so what – enforcement action is 
appropriate.  



Amendment 108 would enhance the OEP’s discretion in this area, enabling it to bring to 
bear its own expertise and informed assessment when determining which enforcement 
route is more appropriate in any given set of circumstances.  
 

Comments on other amendments  
 

Amendment 104: OEP penalty notices (Baroness Jones of Moulsecoomb)  
 
We support the intention behind amendment 104 which seeks to reinforce the OEP’s 
enforcement process by empowering the new body to issue penalty notices to public 
authorities which fail to comply with decision notices. However, we are concerned about 
the ability of this amendment to achieve this when read alongside the other enforcement 
provisions. It is not clear what is meant in amendment 104 by a failure to comply with a 
decision notice. The only obligation created as a result of the issue of a decision notice is 
the requirement to respond in writing to that notice (clause 35(3)). It seems unlikely that 
the amendment is aimed at ensuring only that authorities provide this written response.  
 
Beyond this, the steps or recommendations set out by the OEP in a decision notice are not 
binding. As provided for in clause 35(4)(b), a public authority’s written response to a 
decision notice must set out “whether the recipient intends to take the steps set out in the 
notice”. In this way, the public authority has the discretion not to take the steps the OEP 
has recommended; it is in no way bound to do so. Given this, it is difficult to see how 
penalty notices could fairly be imposed on a public authority for its failure to take steps 
that it was not legally required to take. 
 
We recommend instead focusing on improving the environmental review mechanism to 
ensure that the enforcement process is as meaningful and as effective as possible. The 
top priority is to ensure, as amendment 107 does, that the Court retains its usual 
discretion to grant remedies in response to determining that a public authority has broken 
the law. Without this, the environmental review process risks being reduced to an 
academic exercise with little scope to improve compliance with environmental law or 
protect the environment from unlawful damage. 
 
For more information, please contact: 
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On behalf of Greener UK and Wildlife & Countryside Link 


